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BEPORE THE STATE BOARD OF EQUALIZATION
OQF TEE STATE OF CALIFORNIA

Inthe Matt er ofthe Appeal of )
) So. 86A-~1308-SW
JOEN B. JOENS, D.D.S., INC., ;
TAXPAYER, AND JOBEN BE. JOENS.
ASSTMZR AND/OR TRANSFEREE )

Por Appel |l ant: Davi d L. Thoempsen
Enrclled Agent

Pot Respondent: RathleenM. Morris
Counsel

CPINTION

™is appeal is made pursuant tosection:
256661/ of the Revenue andé Taxation Code from the
action of the Pranchise Tax Board on the protest of '
John E. Johns. D.D.S., Inc., Taxpayer, and John B. Johns,
Assuner and/or Transf eree, against a OPOS?% assessn‘ent

of addi ti onal franchise tax nd pena
amount of $8,888, for the incone year ended January 31,

198s.

3/, Gpess Sronmire AR ('a\;e'neue AR T3RSH O Esfersaces

are to sections o
effect forthe income year in issue.
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Appealef John B. Jehas, D. D.S. . TInc., Taxpaver,
and John 2. Johns, AssuUner and/ of _Transferee .

mhe I SSUe presented in this apgeal i S whether
accounts receivable. can be included as inccme ia a
corporations final taxable pericd whea t he corporaticn
- was a cash basis taxpayer.

_ John B. Johns, D.D.S., Inc., wasaCalifornia
Servi ce corporation engaged in the practice Of deatistry.
8 May 8, 1984, the corporatiem adopted a plan of ligui-
dation under section 24512 and Intermal Revenue (Code
section 337. A1l of the assets, including$100,810.7%in
accounts receivable, weredistributed to the sole _
shareholder, John B. Johms,DB.D.S. The corporation, In
its final franchise tax returan fil ed two momths afterits
due date, did not report the $100,810.79 as Qr 0SS income.
The corporation used the cash methed 0Of accsunting and
takes the position that because It did not receive the
income £rom the accounis receivable, it did not have ta
report the amount as incomeon |tS f£imal return.

_ Respondeat determned that the accounts
receivable represented income to the ecorporaticn. It
i ssued a proposed deficiency notice including a
10-percent delinquent filiNg penalty against the cor por a-
tion and against John B. Johns as the transferee/ assuner.
Appellants have protested the proposed assessnent, hut
have rai sed me argunent regarding the delinquency

penalty. .

_ Section 24651, subdivision (b), provides that

i f the method of accounti ng used by a taxpayer does not
clearl reflect income, the Pranchise Tax Boatd may use a
met hod that does clearly reflect such-inceme. This
section is substantively identical to section 446(b)} of
the. Intarnal Revenue COde of 1954. Accerdingly, federal
case |l aw i s highly persuasive in interpreting the

Calif orniastatute. (Rihkhn v, Pranchise [ax Board, 131
cat.App.2d 356,. 360 [230 B.2d 57.

As a general rule, taxable incone i S conputed
under the accounting method regularly used by a tazpayer..
However, |f acorporate taxpayer's nethod ofaccounti ng,
due to a dissolution, does not clearly reflect the
I ncone, that nethod does not have to be accepted bythbe
taxing agency. (Jud Plunbing & Heating, Inc. .
Commissioner, 153 '_23_58'17%?. th T 1. 194&%.) Wa nust
concrude that appellant corporation's aceounting nethod
did notaccurately reflect its income.

In the case of WIllianmson v. United States, 292
P.2d 524 -(Ct.Cl. 1961),acOrporation, e
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eal of John E. Johns, D.D.S., Inc., Taxpavyer
an% John E.Z]oﬁﬁ§T‘7E§ﬁﬁﬁF‘ﬁﬁﬂfﬁF‘TTﬁﬁ§T€H%@L“‘

busi ness of servicing oil and gas wells, |iquidated
anddistributed all its assets, includiing its accounts
receivable, to its sole shareholder. The corporation

. kept its books on the cash receipts and disbursenents

met hod of accounting and reported its incone accordingly.
The accounts receivable constituted anounts duethe
corporation, but not paid, for services renderedbythe
corporation in full performance of variouswel| -servicing
contracts prior to the date of distribution. Onits
final incone tax return none ofthe accounts receivable
was reported asincome. The Wlliamson court held that
the liquidation of the corporation prior to the actua
collection of the accounts receivable will not prevent
the income from being realized byand taxed to the corpo-
ration when the corporation had earned the noney and had
fully perfected its right to receive the noney prior to

| iquidation. The court amphasized the fact that the
corporation had a fixed right to the future incone on the
date of its dissolution and that when incone has been
fully earned it nust be realized and taxable to the
entity that earned it regardl ess of the accounting method
involved. _(WIllianmson v. United States, supra, 292 p.23
at 530.) Thrs case 1s indistinguishable from the facts
in the present case. Appellant corporation had performed
the dental services prior to its liquidation and had done
everything necessary to perfect its right to the income,
Like the nmoney in the WIIlianson case, t he accounts

recei vabl e was due and owing the corporation on the date
of dissolution. Wen the corporation paid the dividend
to John B. Johns on liquidation, it had the enjoynent of
its income and nust recognize this amount. (See

Gorton v. Commi ssioner, ¢ 85,6045 T.C.M. (P-B) (1985);

Standard Paving Co. etal. v. Conm ssioner, 190 P.2d 330
ZflUfﬁ Qr. 1951).)

For the reasons discussed above, theaction
taken by respondent concerning the deficiency and the
penal ty nust be sustai ned.
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Mﬂwjﬁ%m_uﬂ%_wxw_
and John E. Johns. suner ana/ or ansrt er ee

ORDER

Pursuant to the views expressed in the opinion
. of the board on-file in this proceeding, and good cause
appear ing therefor,

IT | S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxatien
Code, that the action of the Franchise Tax Board on the
protest ofJohn E. Johns, D.D.S., Inc., Taxpayer, and
John E. Johns, Assumer and/or Transferee, against a
proposed assessment of additional franchise tax and

penal tg in the total anount of $8,888 for the incone year
ended January 31, 1985, be and the sane is hereby

sustained.

Done at Sacravento, California, this 7th day-
of May , 1987 by the State Board of Equalization,

with Board Members M. Collis, M. Dronenburg, M. Bennett,
M. Carpenter and ws Baker present.

Conway H. Collis » Chairman
Ernest 3. Dronenburqg, Jr. , Member
Wlliam M Bennett » Member
Paul Carpenter » Member
Anne Baker * , Member

*For Gray Davis, per CGovernment Code section 7.9
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